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7 November 2008
Mr. Garry Breitkreuz, M.P.

Room 685
Confederation Building

House of Commons

Ottawa

Dear Mr. Breitkreuz:

Further to your request of 3 November 2008, please find enclosed a paper entitled Potential Prosecutions Under Bill C-588.  As you are aware, the Library of Parliament does not provide Members of Parliament with legal advice on private matters raised by parliamentarians, their staff or their constituents.  Situations involving private legal matters require the attention of a lawyer engaged in the practice of law who will have all the facts on hand and will be able to act on behalf of the client.  

I have attempted to provide you with general background information concerning the private matter outlined in your request so that you might better understand the nature of this case.  None of the information I have provided is intended to serve as legal advice.  Any person involved in such a private legal matter should consult a lawyer engaged in the private practice of law.  

Should you require further information on this or any other subject, please do not hesitate to contact the Parliamentary Information and Research Service.  

Yours sincerely,


Robin MacKay, Analyst

Legal and Legislative


   Affairs Division


Parliamentary Information


   and Research Service

RM/lg
Encl.

POTENTIAL PROSECUTIONS UNDER BILL C-588
INTRODUCTION

This paper provides legal information on the possibility of private prosecutions of the animal cruelty provisions of Bill C-558, An Act to amend the Criminal Code (cruelty to animals).  Bill C-558 is a private Member’s bill introduced by Penny Priddy, M.P.  It received first reading in the House of Commons on 4 June 2008 but died on the Order Paper when the 39th Parliament was dissolved.  This paper is not intended to provide legal advice and any individual or group wishing to find out what legal recourse is available to them on the basis of their particular fact situation should seek advice from a lawyer in private practice.  
PRIVATE PROSECUTIONS UNDER BILL C-558

While the prosecution of animal cruelty charges by the police and the Crown is the usual course, there remains the possibility of a charge being laid by a private individual.  Bill C-558 does not provide ordinary citizens with any additional procedural means to bring animal cruelty charges before the courts.  

There are currently provisions in the Criminal Code for bringing private prosecutions that would apply to the provisions of Bill C-558, should it become law, without the involvement of the police or the Crown.  Section 504 of the Criminal Code permits any person to lay a charge before a court that another person has committed an indictable offence.  By section 507.1, the justice must refer the information to a provincial court judge or a designated justice of the peace.  The accused is not present at this hearing.  Before issuing process, such as a summons or warrant, the judge must hear the allegations of the informant and evidence, be satisfied that the Attorney General has received a copy of the information and reasonable notice of the hearing, and give the Attorney General an opportunity to attend the hearing, cross-examine witnesses and present evidence.  If the judge does not issue process, no further hearings may be held unless there is new evidence to support the allegations.  The furnishing of sufficient, credible evidence to support the continuation of a prosecution is one of the practical difficulties faced by private prosecutors.  
If a private prosecution does proceed, it is usually the case that the Crown will step in and assume the role of prosecutor.  Part of the power of a prosecutor is set out in section 579 of the Criminal Code, which allows the Attorney General, at any time before judgement, to stay the proceedings.  For an indictable offence, the proceedings may be recommenced within one year of the stay.  After one year, the Crown will have to start afresh.  Once the Attorney General intervenes in a prosecution, then he or she assumes control of the prosecution and has the right to stay those proceedings despite the wishes of the private prosecutor.  

It should be kept in mind that Bill C-558 does not create a new animal cruelty regime where none existed before.  Current subsection 445.1(1)(a) already makes it an offence to wilfully cause unnecessary pain, suffering or injury to an animal.  It remains a possibility then that, even today, anyone can be charged with an animal cruelty offence, either by the Crown or by a private individual.  Private prosecutions in Canada are rare but they have taken place.  
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