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SOME LEGAL IMPLICATIONS OF A MUNICIPAL BYLAW

REQUIRING THE CENTRAL STORAGE OF FIREARMS
INTRODUCTION



This paper reviews some of the legal implications if the City of Toronto were to enact a bylaw requiring firearm owners to store their firearms in a central storage facility.(
)  The legal authority of the City of Toronto to enact such a bylaw and possible conflict with other laws are considered, as well as the recourse that citizens might have against the municipality on the ground that their ability to protect themselves has been affected, or the bylaw unjustifiably infringes their liberty. 

OVERVIEW



The City of Toronto likely has the authority to enact a bylaw requiring the central storage of firearms, as the Municipal Act permits bylaws relating to general safety and well-being.  Where different levels of government have enacted laws over the same subject matter, this is permitted except to the extent that the law enacted by the “lower” authority conflicts with that of the “higher” authority, or frustrates the latter’s purpose.  A bylaw that prohibits the storage of firearms at one’s home would not conflict with the regulations under the Firearms Act that permit it, as an individual would infringe neither law if he or she complied with the prohibitive one.  Further, as both laws would be based on public safety, the municipal bylaw would not likely be considered to frustrate the purpose of the federal statute and regulations.

A municipality would not likely be held liable for harm allegedly caused as a result of a bylaw requiring firearm owners to store their firearms in a central storage facility.  As government policy decisions are based on competing social and political interests, they generally do not give rise to monetary liability, provided that they are made in good faith and for a legitimate purpose.  However, a bylaw requiring all or most firearm owners to store their firearms centrally risks being found by a court to more than minimally impair individual liberty under the Charter and go beyond what is necessary to achieve the goal of public safety.  If so, the bylaw or aspects of it might be invalidated.

AUTHORITY TO ENACT A MUNICIPAL BYLAW RELATING TO FIREARMS



The City of Toronto derives its powers from the Municipal Act.(
)  In order for it to enact a bylaw relating to a particular subject matter, the legislation must authorize it.(
)  Although s. 119 of the Act allows a local municipality, for the purpose of public safety, to prohibit or regulate the discharge of guns or other firearms, this is probably insufficient to permit a central storage facility at which individuals must keep their firearms.  The “storage” of firearms probably does not fall within regulating the “discharge” of firearms.

However, s. 130 of the Municipal Act states:  “A municipality may regulate matters not specifically provided for by this Act or any other Act for purposes related to the health, safety and well-being of the inhabitants of the municipality.”  It is quite likely that a mandatory central storage facility for firearms may be legitimately grounded in the objective of protecting the safety and well-being of the public, and that the City of Toronto may therefore enact the bylaw in reliance on the more general authority set out in s. 130.(
)
The validity of the hypothetical bylaw, however, assumes that it is genuinely aimed at furthering public safety.  It has been stated that courts faced with an impugned bylaw enacted under a “general welfare” provision (such as s. 130 of the Municipal Act) must carefully scrutinize the true purpose of the bylaw and not permit a municipality to invoke the general power for ulterior objectives.(
)  At the same time, though, courts generally respect the decisions of elected municipal bodies, exercise caution to avoid substituting their views of what is best for citizens for those of municipal councils, and do not invalidate a bylaw barring “clear demonstration” that a municipal decision was beyond its powers.(
)
Another important consideration is that a municipal bylaw is subject to the requirements of the Canadian Charter of Rights and Freedoms.(
)  While a city may have the legal authority to enact a bylaw, and enact it for a valid objective, the bylaw must be rationally connected to the objective and impair individual liberty no more than necessary.  This issue is further discussed in a section of this paper below.(
)   
CONFLICT BETWEEN A MUNICIPAL BYLAW AND OTHER LAWS

The Firearms Act already regulates the storage of firearms through the Storage, Display, Transportation and Handling of Firearms by Individuals Regulations.(
)  These regulations state that an individual may store a firearm if certain requirements are met, such as if the firearm is unloaded and rendered inoperable or stored in a securely locked place.(
)  While the requirements differ depending on the type of firearm, and there are other regulations applying to businesses and certain specific firearms,(
) the important point is that the Firearms Act and its regulations permit the storage of firearms in one’s home or other personal property.  

   A.  Possibility of Actual Conflict
Different levels of government may enact laws relating to the same subject matter, provided that each has the separate authority to do so.  Even though the Supreme Court of Canada has concluded that the Firearms Act validly falls within federal jurisdiction, this does not mean that no other level of government may regulate matters relating to firearms.(
)  The federal government has the authority to regulate firearms under its criminal law power,(
) a province has a comparable authority under its power over property rights,(
) and a municipality has a comparable authority under the relevant enabling provincial statute.(
)  Assuming that there is a valid objective on the part of a particular government in enacting a piece of legislation or bylaw that regulates an aspect of firearms, the law may exist alongside other laws by other governments.  To put the point another way with respect to firearm regulation, no level of government has a monopoly on passing laws in the interest of public safety.

That said, where there is a conflict between laws of more than one government, the legislation enacted by the “higher” authority will prevail to the extent of the conflict.  This rule is expressly stated in the Municipal Act.(
)  Here, however, there appears to be no conflict between the Firearms Act regulations permitting the storage of firearms at one’s home, business or other premises and a hypothetical municipal bylaw prohibiting it.  There must be an actual conflict between the federal regulations and municipal bylaw.  The test has been stated to be “the impossibility of dual compliance,”(
) or that “[a] true and outright conflict can only be said to arise when one enactment compels what the other forbids.”(
)  Here, the federal regulations allow, rather than require, the storage of firearms on one’s personal property (“an individual may store…”) whereas the hypothetical municipal bylaw would prohibit it.  Because one law is permissive and the other is prohibitive, it would be possible for someone to satisfy both laws at the same time by adhering to the prohibitive one.(
)
   B.  Possibility of Frustrating a Federal Purpose

A second way in which a bylaw requiring the storage of firearms at a central facility may be invalid is if it displaces or frustrates “the legislative purpose of Parliament”(
) in enacting the Firearms Act.  Here, it would not appear that the public safety purpose of the Firearms Act would be frustrated by the hypothetical bylaw, the objective of which is also public safety.  On the other hand, there may be an argument that the Firearms Act strikes a balance between public safety and individual freedom with respect to firearms, which overall balance is affected by the municipal bylaw.  For instance, the Firearms Act might be viewed as advancing public safety through a strengthened firearm licence and registration system, which very system makes it legitimate and acceptable for individuals to continue to store firearms on their own property.  In other words, there is possibly an additional underlying purpose of the Firearms Act intended to protect an individual’s ability to possess and store firearms, provided that public safety is not endangered.(
)
However, this argument is probably weak, given that the Supreme Court based the Firearms Act very generally on public safety.  Further, to invalidate the municipal bylaw, one would also be required to show the frustration of a purpose behind the federal law once the purpose has been established.  Here, even assuming that there was a secondary purpose of the Firearms Act to protect the ability of a person to possess and use firearms, one would need to show that this purpose was displaced or frustrated by a bylaw imposing central firearms storage.  It might be argued, for instance, that a person may continue to enjoy a firearm for legitimate reasons even if he or she is required to store it at a particular place when not using it.

   C.  Summary Regarding Legal Authority and Conflict

The City of Toronto likely has the legislative authority under the Municipal Act to enact a bylaw requiring individuals to store their firearms at a central facility, on the basis of protecting the safety and well-being of the public.  Such a bylaw would not likely be considered to conflict with the federal regulations under the Firearms Act that permit the storage of firearms at one’s home if certain conditions are met, as an individual would infringe no law by following the “stricter” (i.e., prohibitive) one.  Further, the bylaw would not likely be considered to frustrate the purpose of the federal scheme, as both the municipal and federal laws would be premised on the same purpose of public safety.  Given a legitimate purpose behind the bylaw, no actual conflict with other laws, and no frustrated purpose of another law, the municipal bylaw would be valid, subject to comments in the next section of this paper regarding a possible Charter violation.

RECOURSE AGAINST THE MUNICIPALITY FOR ENACTING THE BYLAW 

If the City of Toronto were to enact a bylaw requiring firearm owners to store their firearms in a central storage facility, concerns may be raised that citizens would no longer be in a position to protect themselves and their property from criminals invading their homes.  With respect to municipal liability, s. 450 of the Municipal Act states:

450.  No proceeding based on negligence in connection with the exercise or non-exercise of a discretionary power or the performance or non-performance of a discretionary function, if the action or inaction results from a policy decision of a municipality or local board made in a good faith exercise of the discretion, shall be commenced against:
(a)
a municipality or local board;

(b)
a member of a municipal council or of a local board; or

(c)
an officer, employee or agent of a municipality or local board.

   A.  Policy vs. Operational Decisions

The above provision makes a distinction between “policy” decisions of a municipality, which are generally exempt from liability and from review by a court, and “operational” decisions, which may be the subject of liability if a government is negligent in implementing or carrying out its functions once it decides to exercise its discretion in a certain way.  It has been stated that the dividing line between “policy” and “operation” is difficult to fix, but that true policy decisions should be exempt from tortious claims so that governments are not restricted in making decisions based on social, political or economic factors.(
)  As many governmental activities involve difficult decision-making and the balancing of conflicting interests and competing claims, courts are reluctant to find that a government’s policy choice opens it up to liability vis-à-vis its citizens.(
)  Courts generally consider that such complex decisions are more properly made by government officials who have access to all of the relevant information and are better equipped to weigh the various political, technical and financial considerations.(
)
It is likely that the enactment of a municipal bylaw requiring individuals to store their firearms at a central facility would be considered a policy decision.  It would presumably be based on social and political factors, such as growing crime rates, the interest of public safety, and competing views of the place of guns in society.  Accordingly, it is unlikely that a court would subject a municipality to liability and order it to pay damages as a result of harm allegedly caused by the bylaw.

   B.  Good Faith vs. Bad Faith Decisions

Despite the distinction between a policy and operational decision, even a policy decision may be open to challenge on the basis that it is not made in good faith or the bona fide exercise of discretion, as required by s. 450 above.(
)  Whether a law is made in good or bad faith often requires an examination of the true purpose behind it.  If, for example, a firearm storage bylaw was not truly based on the safety and well-being of the public set out in s. 130 of the Municipal Act, but rather was a colourable attempt to target gun owners, a municipality may not be immune from having the bylaw reviewed by a court.  Even without any harm to gun owners in terms of their ability to protect themselves, the bylaw may be invalid on its face, given that the purpose of a bylaw must be legitimate in order for the municipality to enact it in the first place.(
)
All of this said, though, a policy decision made in bad faith, for an improper purpose or in breach of procedural requirements may result in nothing more than having the decision or law set aside.  A court may still not award any damages or compensation for harm caused (e.g., personal injury or property damage due to a home intruder) if it considers itself unable to determine what the “correct” decision of the government should have been (e.g., something short of central storage), or believes that an award of damages will expose the public authority to multiple lawsuits or an intolerable financial burden.(
)
   C.  Possible Violation of the Charter
A municipal bylaw may also be challenged on the ground that it infringes the rights of particular individuals under the Charter.  It might be argued, for example, that a bylaw requiring individuals to store their firearms elsewhere than on their personal property violates their liberty, security of the person, or property rights.  Without pursuing a lengthy discussion, the ability to possess firearms or protect oneself with them has not been found to be a constitutional right per se.(
)  However, even assuming that a central storage bylaw is legitimately premised on public safety, it must be rationally connected to that objective and impair the liberty of individuals no more than necessary.(
)
It is arguable that although a central storage facility for firearms has a legitimate municipal objective of public safety and well-being, there is an insufficient connection between overall public safety and requiring all or most people to store their firearms in a central location.  Depending on the evidence and a court’s view of it, a central storage bylaw may be improperly tailored to meet its objective because, for instance, those who use guns unsafely would not store their firearms centrally anyway, or the number of gun incidents is too small in proportion to the number of firearm owners who would be required to submit to central storage.  One could also argue that the goal of public safety could be sufficiently advanced through stricter storage requirements on one’s own property, whatever those might be.  Because mandatory central storage of firearms is a relatively strict measure, it risks being found by a court to go beyond what is required to achieve public safety and to restrict individual liberty too greatly under the Charter.(
)  In such a case, the bylaw may be struck down in its entirety or certain provisions invalidated.   

   D.  Summary Regarding Recourse

Nothing precludes an individual from commencing a legal action against a municipality for enacting a bylaw prohibiting the storage of firearms at home.  Whether the law is invalidated, or there is possible municipal liability, will depend on a court’s view of the true purpose behind the bylaw, whether it minimally impairs the liberty of firearm owners, and other legal and evidentiary considerations.  An individual may also commence a civil action against a person who has broken into his or her home, in order to obtain compensation for stolen or destroyed property or damages for personal injury.  However, such lawsuits are relatively rare, given the focus on criminal proceedings and the fact that individuals who commit such offences often do not have the means with which to pay compensation, making the collection of a judgment very difficult.
In summary, a bylaw requiring the storage of firearms at a central location would not likely open a municipality up to monetary liability for affecting the ability of individuals to protect themselves in their own homes.  The bylaw would probably be considered a good faith policy decision based on the valid social and political objectives of public safety.  However, it is possible that the bylaw would impair individual freedom more than is justifiable under the Charter, in which case the bylaw may be invalidated, even though enacted under proper legal authority and with a legitimate purpose.
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(�)	The possibility of enacting a bylaw requiring gun owners to store their firearms at a secure facility, such as a gun club, was raised by David Miller, Mayor of Toronto:  See James Cowan, “Toronto eyes ban on guns at home,” National Post (Toronto), 16 August 2005. 


(�)	Municipal Act, S.O. 2001, c. 25.


(�)	R. v. Sharma, [1993] 1 S.C.R. 650, p. 668.


(�)	In an analogous case, the Supreme Court of Canada concluded that although a bylaw regulating the use of pesticides did not fall within a town’s specific statutory authority over “toxic materials,” it did fall within its statutory authority over “general welfare”:  114957 Canada Ltée (Spraytech, Société d’arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241, 2001 SCC 40 [ “Spraytech”], interpreting Quebec’s Cities and Towns Act, R.S.Q., c. C-19, ss. 410 and 412.


(�)	Ibid., para. 20.


(�)	Ibid., para. 23.


(�)	Because it derives its authority from provincial statue, a municipality, like the federal and provincial governments, is subject to the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11.


(�)	See discussion under “Possible Violation of the Charter.”


(�)	Storage, Display, Transportation and Handling of Firearms by Individuals Regulations, SOR/98-209, under the Firearms Act, S.C. 1995, c. 39.


(�)	Ibid., ss. 5 to 7.


(�)	Storage, Display and Transportation of Firearms and Other Weapons by Businesses Regulations, SOR/98-210, and Storage, Display, Handling and Transportation of Certain Firearms Regulations, SOR/92-459.


(�)	Reference re Firearms Act (Can.), [2000] 1 S.C.R. 783, 2000 SCC 31 (“Firearms Reference”).  The Supreme Court expressly stated that the Firearms Act does not hinder the ability of the provinces to regulate the property and civil rights aspects of guns, noting that most provinces already have regulations dealing with hunting, discharge within municipal boundaries and other aspects of firearm use, and that these are legitimate subjects of provincial [and municipal] regulation:  Ibid., para. 51.


(�)	Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, s. 91(27).


(�)	Ibid., s. 92(13).


(�)	Municipal Act, supra note 2, ss. 119 and 130, discussed above.


(�)	“A by-law is without effect to the extent of any conflict with (a) a provincial or federal Act or a regulation made under such an Act; or (b) an instrument of a legislative nature, including an order, licence or approval, made or issued under a provincial or federal Act or regulation”:  Municipal Act, supra note 2, s. 14.


(�)	Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 (“Multiple Access”), p. 187.  As a product of provincial enabling legislation, a municipal bylaw is also subject to this test:  Spraytech, supra note 4, para. 37.


(�)	Ibid., para. 38, citing British Columbia Lottery Corp. v. Vancouver (City) (1999), 169 D.L.R. (4th) 141, pp. 147-48 (B.C. C.A.).


(�)	This conclusion was also reached in a case where a federal statute allowed retailers to display tobacco, tobacco-related products and signs indicating the availability and price of tobacco products, while a provincial statute banned all advertising, display and promotion of tobacco or tobacco�related products to persons under 18 years of age:  Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13, interpreting the federal Tobacco Act, S.C. 1997, c. 13, s. 30 and Saskatchewan’s Tobacco Control Act, S.S. 2001, c. T-14.1, s. 6.


(�)	Spraytech, supra note 4, para. 35, citing Multiple Access, supra note 17, p. 190.


(�)	For example, the Supreme Court of Canada has in part upheld the Firearms Act on the basis that firearm registration permits gun ownership to be traced in order to combat the illegal transfer and importation of firearms:  Firearms Reference, supra note 12, para. 47.  Because the Court seemed to suggest that this purpose, among others, is achieved by firearm registration, it might be argued that the storage of firearms in a central facility is not required in order to meet the objective of public safety.  In other words, a system of registration may be all that is required to advance public safety while at the same time protecting individual freedom to enjoy firearms.  Further, regulations under the Firearms Act already set out requirements for the safe storage of firearms on one’s personal property, suggesting that a more articulated purpose of the federal scheme is to balance safety on one hand, and personal enjoyment of firearms on the other.  A counter argument, however, is that just because the Supreme Court found registration to be one of the means by which the Firearms Act advances public safety, this does not mean that a municipality could not further advance it through storage.  The extent to which the objective of public safety is actually met through a central firearms storage facility, and whether a storage bylaw goes no further than necessary, would depend on the evidence and a court’s interpretation of it.   


(�)	Just v. British Columbia, [1989] 2 S.C.R. 1228.


(�)	See, e.g., Lewis Klar, “The Duty of Care of Public Authorities,” Tort Law, 3rd ed., Thomson Canada Ltd., Toronto, 2003, p. 265.


(�)	See, e.g., Peter Hogg and Patrick Monahan, “Planning-operational decisions,” Liability of the Crown, 3rd ed., Thomson Canada Ltd., Toronto, 2000, p. 163.  (These authors prefer the term “planning decision” to “policy decision.”)


(�)	See also Just v. British Columbia, supra note 22. 


(�)	See discussion in the earlier section of this paper, “Authority to Enact a Municipal Bylaw relating to Firearms.”


(�)	See, e.g., Peter Hogg and Patrick Monahan, “Immunity at planning level,” Liability of the Crown, supra note 24, p. 165.


(�)	See, e.g., R. v. Pontes, [1995] 3 S.C.R. 44; R. v. Simmermon (1996), 178 A.R. 269 (Alta. C.A.); R. v. Lamoureux, 2003 ABPC 104 (Alta. Prov. Ct.); R. v. Bauder, [1989] M.J. No. 462 (QL) (Man. Q.B.); and R. v. Waddell, [1992] B.C.J. No. 2587 (QL) (B.C. Sup. Ct.).


(�)	R. v. Oakes, [1986] 1 S.C.R. 103.  Legislation must relate to concerns which are pressing and substantial in a free and democratic society; the means chosen to achieve the legislative objective must be rationally connected to the objective; the legislation must impair the right or freedom in question as little as possible; and the means chosen must have deleterious effects that are proportional to both their salutary effects and the importance of the legislative objective.


(�)	The right to liberty is protected under s. 7 of the Charter and any infringement must be justified under s. 1.  In analyzing the hypothetical bylaw, one might compare it to other laws or regulations that prohibit individuals from possessing a firearm at certain places, such as at schools, work or public meetings, or prohibit carrying a concealed firearm, even though it may be argued that these prohibitions hinder self-protection.  While these other laws are acceptable because they appropriately balance public safety with individual freedoms, a bylaw requiring the central storage of firearms may or may not strike a proper balance.
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